UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)
UNI TED COVPANI ES FI NANCI AL ) Case No. 99-450 (MW
CORPORATI ON, et al ., ) through 99-461 (MFW
)
Debt or . ) (Jointly Adm ni stered Under
) Case No. 99-451 (MFW)

MEMORANDUM OPI NI O\

Before this Court is the Proof of aimfiled by Hovsep and
Setta Hovsepian (“the Claimants”). United Conpani es Fi nanci al
Corporation (“the Debtor”) filed an Omi bus Qbjection to Proofs
of Claimasserting that no anount is due on the clains of the
Claimants and others. After a hearing held on April 28, 2000,
and consi deration of the evidence contained in the record, we
allow the Claimants’ claimin the amount of $2,162.50 for the

reasons set forth bel ow

BACKGROUND FACTS

On Novenber 1, 1995, the Claimants voluntarily filed a
petition under Chapter 7 of the Bankruptcy Code. A discharge was
entered on March 5, 1996, by the United States Bankruptcy Court
for the Central District of California. Pursuant to Section

524(c) of the Code, the Caimants reaffirned the nortgage on

! This Opinion Constitutes the findings of fact and
concl usions of |law of the Court pursuant to Federal Rule of
Bankr uptcy Procedure 7052, which is nmade applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.



their residence wth Househol d Fi nanci al Services (“Househol d”)
in their Chapter 7 case. (Chapter 7 Individual Debtor’s
Statenent of Intention.) In Decenber of 1996, Househol d inforned
the daimants that effective January 1, 1997, their nortgage | oan
was being transferred to the Debtor.

On March 1, 1999, the Debtor filed a petition for relief
under Chapter 11 in this Court. Approxinmately 5,000 proofs of
claimwere filed in the Debtor’s case, many by borrowers who
erroneously assuned a proof of claimshould be filed for the
anount owed by themto the Debtor under their nortgage.

The Caimants filed their proof of claimagainst the Debtor
on Septenber 28, 1999. The Debtor objected to the dainmants’
claimasserting that nothing is due themaccording to the
Debtor’s records. At the hearing held on April 28, 2000, Setta
Hovsepi an appeared and assert ed:

1. $150,000 is owed to them by the Debtor;

2. A conplete refund of the |late charges paid by the
Claimants to the Debtor is required, totaling at |east
$17,979. 92;

3. Damages for harassnent and hardship are appropriate due
to the Debtor’s wongful notice of foreclosure and |ack of
cooperation in any attenpt to renegotiate the interest rate of

the | oan; and



4. Not hing is due to the Debtor because the C ai mants
filed their own bankruptcy petition.

W permtted Ms. Hovsepian to present evidence, including
her records, in support of her assertions. She subsequently
suppl enented the record with a copy of the settlenent sheet
evi dencing the refinance of her hone and the pay-off of the

Debt or’ s nortgage.

1. JURI SDI CTI ON

This Court has jurisdiction over this Mtion, which is a
core proceeding pursuant to 28 U.S.C. 8§ 1334 and 8157(b)(2) (A

and (B)

I11. D SCUSSI ON

A. Burden of Proof

The burden of proof for clains filed in bankruptcy cases
rests on different parties at different tines. Initially, the
claimant nust allege facts sufficient to support a |l egal basis
for the claim |If the assertions in the filed claimneet this
standard of sufficiency, the claimis prima facie valid. In re

Al | egheny International, Inc., 954 F.2d 167, 173 (3d G r. 1992).

The burden then shifts to the objector to produce evidence
sufficient to contest the validity of the prima facie claim 1d.

Thus, the objector nmust provide credible evidence that negates at



| east one of the allegations necessary for the clainis |egal
sufficiency. 1d. Finally, if the objector does provide such

evi dence, the burden shifts back to the claimant to prove the

validity of the claimby a preponderance of the evidence. |[d. at
174. The burden of persuasion is always on the claimant. |d.
As stated by the Supreme Court in Raleigh v. Illinois Dept. of

Revenue, “[We have long held the burden of proof to be a
substantive aspect of a claim That is, the burden of proof is
an essential element of the claimitself; one who asserts a claim
is entitled to the burden of proof that normally cones with it.”

120 S. . 1951, 1955 (2000).

B. A Valid Lien Survives Bankruptcy Proceedi ngs

The dainmants contend that the Debtor’s attenpt to forecl ose
on their hone is a violation of the discharge order they obtained
in their Chapter 7 case. However, a discharge in bankruptcy does
not extinguish valid liens on property of a debtor. Estate of

Lellock v. Prudential Ins. Co. of Anerica, 811 F.2d 186, 189 (3d

Cr. 1987). Such a discharge extinguishes only “the personal
liability of the debtor.” 11 U S.C 8§ 524(a)(1l). It does not
prevent a creditor fromenforcing a valid |ien on property
existing prior to the tine of the entry of the order for relief.

Noble v. Yingling, 29 B.R 998, 1001 (D. Del. 1983). As provided

in the Code, a creditor’s right to forecl ose on a nortgage



survives, or passes through, the bankruptcy. 11 U S C
8§ 522(c)(2). Finally, a creditor holding a pre-bankruptcy lien
need not file a proof of claimto preserve its status as a

secured creditor. In re Andrews, 22 B.R 623, 625 (Bankr. D.

Del . 1982).
Consequently, the lawis well established that the
Cl ai mants’ bankruptcy filing and di scharge had no effect on the
Debtor’s nortgage on their home. Therefore, the Debtor’s lien on
the Caimants’ hone survived their Chapter 7 discharge.
Furthernore, the Caimants’ personal liability for the
nortgage on their home al so survived, because they reaffirned the
debt pursuant to section 524(c) of the Code. 11 U S.C. 8§ 524(c).

See, e.q., Inre Sholos, 11 B.R 782, 784 (Bankr. WD. Pa. 1981).

Thus, the Caimants’ assertion that they are entitled to the
anount paid by themto satisfy the Debtor’s nortgage on refinance

has no basis in fact or | aw

C. Truth in Lendi ng Act

1. Al |l eged Vi ol ati ons

Al though they did not cite to any legal basis for their
claim the Caimants did provi de adequate evidence to support a
contention that the Debtor violated the Truth in Lendi ng Act
(TILA). To acconplish the purpose of informng consuners of the

true cost of credit, TILA and its inplenenting Regulation Z



require lenders to disclose to consuners certain naterial terns
clearly and conspicuously in witing, and in a formthat the
consuner may exam ne and retain for reference. 15 U . S.C. 8§ 1638.
Pursuant to TILA, naterial terns that nust be disclosed by the
| ender to the borrower to create liability include the anount
financed, annual percentage rate, paynent schedule, and the
anount charged for |ate paynents. |1d. at 8§ 1638(a). Disclosures
requi red under TILA nust be provided before the transaction is
consummated. |1d. at 8 1638(b)(1).

According to the evidence presented, both Household and the
Debt or provided that nortgage paynents were due on the first of
each nonth. Both | enders charged a |ate fee (10% of the nonthly

paynment). However, Household offered a sixteen-day grace period

for late paynents while the Debtor offered only a ten-day grace
period. Nothing in the record shows that the C ai mants were nade
aware of this change upon assignnent of their |oan in January of
1997. In fact, it appears fromthe records that the C ai mants
continued to pay on or near the 16th of the nonth and conpl ai ned
to the Debtor about the late charges incurred. Since that change
related to the paynent schedule, a failure to disclose this
change is material and a violation of TILA

In Barber v. Kinbrell’'s, Inc., the Suprene Court held that,

once a violation has occurred, a court has no discretion but to

award the statutory damages. 439 U S. 934 (1978). In fact, TILA



allows a nonetary recovery despite a lack of harminflicted upon

a borrower. Cowen v. Bank United of Texas FSB, 70 F.3d 937, 940

(7th Cr. 1995). Therefore, “the statutory civil penalties nust

be inposed . . . regardless of the . . . belief that no actual
damages resulted or that the violation is de mnims.” Zanmarippa

v. C/'s Car Sales, Inc., 674 F.2d 877, 879 (11th Gr. 1982).

2. Statute of Limtations

After reviewi ng the evidence, we find that on three separate
occasions, the Cainmants nmade nonthly paynents to the Debtor
bet ween the Debtor’s ten-day grace period and Househol d’ s
original grace period of sixteen days. A late charge was
assessed on each of these occasions. (Exhibit D-1.) The first
and second TI LA violations occurred on April 16, 1997, and
Novenber 14, 1997, respectively. 1d. The Debtor’s Chapter 11
was not filed until March 1, 1999, and the C aimants’ cl ai mwas
not filed until Septenber 28, 1999. Actions for TILA violations
must be brought within one year fromthe date of the occurrence
of the violation; however, if a TILA violation is raised as a
recoupnent defense to a claim the tine |imtation does not
apply. 15 U S.C. A 8 1640(e). In order to maintain a TILA claim
for recoupnent, one nust show that 1) the TILA violation and the

debt are products of the sane transaction, 2) the claimis



asserted as a defense, and 3) the main action is tinmely. Inre
Smth, 737 F.2d 1549, 1553 (11th G r. 1984).

The Caimants filed their proof of claimon Septenber 28,
1999, and raised their assertion of TILA violations at the
hearing held on April 28, 2000. This was before their home was
refinanced and their nortgage to the Debtor repaid. W,

t herefore, conclude that the claimwas raised in defense of the
Debtor’s claimand the statute of limtations does not bar

recovery for the earlier TILA violations.

3. Cal cul ation of Damages., Penalties

For each of the alleged | ate paynents, the O ainmants were
charged a late fee of $521.50. This is recoverable. In
addition, penalties are inposed by TILA The statutory civil
penalty for cases relating to a credit transaction secured by
real property is not less than $200 nor greater than $2000.

15 U.S.C. § 1640(a)(2) (A (iii). Damages are to be awarded for

each transaction. Shepeard v. Quality Siding & W ndow Factory,

Inc., 730 F. Supp. 1295, 1308 n.24 (D. Del. 1990). Therefore,
the three separate TILA violations can warrant statutory danages
bet ween $600 and $6, 000.

The records presented by the C aimnts and the Debtor show
that the daimants consistently paid their nortgage beyond even

the 16th of the nonth (often several nonths late). Thus, we



conclude that the failure of the Debtor to advise the O ainmants
of the shortening of the grace period by 6 days had a de mnims
effect on the Caimants. Therefore, we conclude that a penalty

of $200 per violation is appropriate.

D. O her Alleged dains

The d aimants al so asserted damages for failure of the
Debtor to cooperate in the negotiation of a lower interest rate
or the refinance of their nortgage. The Cainmants’ assertions on
this point were vague and were credibly refuted by the Debtor’s
W tness. There was no docunentary evidence presented that the
Debtor agreed to lower the interest rate on the |oan or to change
any of its terns. Nor is there any evidence that the Debtor
interfered with the refinance of the C aimants’ nortgage, other
than to insist that its |oan balance be paid in full. W
conclude that the Caimants have failed to sustain their burden

of proof on this point.

V. CONCLUSI ON

For the foregoing reasons, the Plaintiffs are awarded $600

in statutory damages, and $1,562.50 in late fees that were



i nproperly assessed for a total claimof $2,162.50. An

appropriate order is attached.

BY THE COURT:

Dat ed: August 15, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge
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UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)
UNI TED COVPANI ES FI NANCI AL ) Case No. 99-450 (MW
CORPORATI ON, et al ., ) through 99-461 (MFW
)
Debt or . ) (Jointly Adm ni stered Under
) Case No. 99-451 (MFW)

ORDER
AND NOW this 15TH day of AUGUST, 2000, upon consideration
of the Proof of Claimfiled by Hovsep and Setta Hovsepi an, the
Debtor’s objection thereto, and after a hearing, for the reasons
set forth in the acconpanying Opinion, it is hereby
ORDERED t hat the Proof of Claimis hereby ALLONED in the

amount of $2, 162. 50.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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